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[round stamp of the District Court of the Centra! Netherlands]

DISTRICT COURT OF THE CENTRAL NETHERLANDS
Hearing location Utrecht
Administrative law
case number: UTR 17/3356
decision of the multi-judge division dated 26 April 2018 in the matter between
Stichting Free Morgan Foundation in Zeist, the Claimant
(authorised representative: B.N. Kloostra),
and
the State Secretary of Economie Affairs, now the Minister of Agriculture, Nature and
Food Quality, the Defendant
(authorised representatives: P.J. Kooiman and J.J.J. Jansen, MSc.).
The following participated in the proceedings as third pa1ties: Loro Parque Fundacion in
Puerto de la Cruz, Spain (Loro Parque), authorised representative: A. Blokhuis-van Balen
and Dolfinarium Harderwijk B.V. in Harderwijk (Dolfinarium), authorised representative:
D.H. Nas.
Course of the proceedings
In the decision dated 14 December 2016 (the Primary Decision) the Defendant rejected the
Claimant's application of 25 August 2016, which requested the annulment and/or revocation
of and/or change/amendment to the EC ce1tificate and/or the decision of 28 July 201 1.
In a decision dated 12 June 2 017 (the Contested Decision) the Defendant dismissed the
Claimant's objection as unfounded.
The Claimant has lodged an appeal against the Contested Decision.
The Defendant has filed a statement of defence.
The examination in cowt took place on 23 January 2018. The Claimant appeared in the
person of M. Spiegl, assisted by the Claimant's authorised representative. The Respondent
was represented by its authorised representatives. J. Almunia, assisted by the authorised
representative, appeared on behalf of Loro Parque. Dolfinarium was represented by its
authorised representative.
Findings
1.
This matter revolves around the orca Morgan (the Orca), who was found, seriously
weakened, in the Wadden Sea in 2010 and was subsequently taken to Dolfinarium to
recover. On 27 July 2011, the Defendant issued an EC certificate as referred to in A1ticl
�.P..- Steve/J
oS'
8(3) of Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of spec · s Q·
of wild fauna and flora by regulating trade therein (the Basic Regulation), for transferring fê
Orca from Dolfinarium to Loro Parque on Tenerife. The Orca was transpo1ied
Dolfinarium to Loro Parque on 29 November 2011.
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2.

The Clairnant filed the application of 25 August 201 6 because it believes tliat the EC
cefiificate was issued on the false premise that the conditions for its issuance had been met
and because the infonnation that formed the basis for granting tlte exemption was incorect.
The Claimant assefts that the conditions are not being cornplied with: the EC certificate is
being breached. According to the Claimant, the Orca is not being used for research or
education aimed at the protection or conservatiotr of the species, even though this is required
on the basis of Article 8(3). opening words and under (g) of the Basic Regulation.

3.

The Defendant rejected the Clairnant's application. since he [sic] did not see any
reason to assume that the EC cenificate rvas issued on the basis of a false premise. The
Defendant asserls that the certificate was issued for a one-off transfer of the Orca in 2011.
meaning that it has lost its effect and is no longer in force. It is for the Spanislr authorities to
decide whether the infonnation included on the EC certificate no longer corresponds to
reality. If the Claimant believes that the Orca's r.vell-being is not being guaranteed, it rnay
initiate proceedings in Spain. according to the Defendant.

4.

First of all. Dolfinariurn argued that the Claimant lacks an interest in initiating the
proceedings, since its purpose in initiating these proceedings for the Orca is unclear.
According to Dolfinarium. it has been established irr law that transferring the Orca to Loro
Parque was the only satisfactory solution.

5.

This Coufi does not concur with Dolfinarium in this regard. Annulment could lead.
among other things. to different conditions being attached to the EC certificate and different
accommodation for or seizure of the Orca. so that the Claimant's intended result could
actually be achieved and the realisation of that result could actually have meaning for the
Claimant. The Clairnant therefore has an interest in initiating the proceedings, meaning that
its appeal is admissible.

6.

The Claimant argued that the Defendant wrongly asserted that the EC certificate had
lost its effect. The EC ceftificate rvas not issued solely for the transfer to Loro Parque. After
all. it also constitutes an exemption to the prohibition inclLrded in Afticle 8(1) of the Basic
Regulation against the purchase, offer to purchase, acquisition for commercial purposes,
display to the public for commercial purposes, use for comrnercial gain and sale, keeping for
sale, offering for sale or transporling for sale of the species (which includes the Orca) listed

in Annex A. Therefore. the EC ceftificate did not lose its effect after the Orca

was

transfened, but rernains in force lor as long as the Orca stays at Loro Parque.

7. This Court finds that the Defendant's asseftion in the Contested Decision. that the
EC certificate has lost its effect. is incorrect. On the basis of Arlicle ll(2) of the Basic
Regulation, it is possible for an EC certificate to be deemed void if it is established that the
certificate was issued on the false premise that the conditions for its issuance rvere met. The
rvording of this afticle shorvs that annulment rvill only come up for discussion if it is
established afterwards that the conditions had not beetr met when the EC cerlificate was
issued. AlthoLrgh nerv circurnstances do not have to be taken into account in this assessment,
it is incorrect to state that the EC certificate may no longer be annulled due to the transfer
already having taken place. This Courl finds that this possibility to annul already indicates
that the EC cerlificate has not lost its effect. To this extent, the Contested Decision is based
on incorrect reasoning. The gror-rnd for appeal is successful.
8.

Fufthermore, the Claimant has argued that the Defendant is auÍhorised to annul the
EC cerlificate. The assertion that solely the Spanish authorities are so authorised. is based on
an incorrect interpretation of Article 1 l(2) of the Basic Regulation.
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g.

This Court finds that Article 11(2) of the Basic Regulation provides that a certificate
may be deemed void if a competent authority establishes that it was issued on the basis of a
falie premise. This Court finds that this wording means that, in this case. both the Dutch and
the Spanish authorities are authorised to assess nullity. This Courl has not found any
substántiation in the Basic Regulation for the claim that solely the Spanish authorities would
be authorised and that the authority that issued the cerlificate would not. Here, too, the
Contested Decision is based on incorrect reasoning. This ground for appeal is successful as
well.
The Claimant clarified its application at the hearing in the sense that it is now only
applying for the annulment of the EC certificate on the basis of Article l1(2) of the Basic

10.

Regulation. The Claimant believes that its assefiions regarding conditions not being
coÀplied with and its staternents that the EC certificate is being breached, should also lead to
the óonclusion that the EC certificate's issuance was based on false prernises. Put briefly, the
Claimalt asserted in this regard that the Orca is being used for commercial purposes, that the
Orca is beilg used for breeding purposes, that the Orca turns out to be older than previously
assumed. and that the accommodation is bad for the Orca's health and well-being.

Tliis Court finds that it is necessary to assess whether the conditions for issuing the
EC cerlificate had been rnet at the tirne of its issuance. In concrete terms, this means that it
should be reviewed whether the conditions of Article 8(3). opening lines and under (g) of the
Basic Regulation had been met and therefore whether the Orca was intended to be used for
I

L

research ór education airned at the protection or conservation of the species. The box stating
that it had been issued on the basis of Article S(3Xg) of the Basic Regulation had been ticked
on the EC certificate. In this regard, this Court notes that although the box reading "to be
used for the advancement of science/breeding or propagation/research or education or other
non-detrimental purposes" had been ticked on the EC certificate, this Court finds, when
viewing this rvording in conjunction with the text of the Basic RegLrlation, that this is a
contraciiol of exernption conditions (f) (breeding and propagation) and (g) (research or
educatiol). The Defendant has explained that the text on the fonns has since been changed.
The parties both agreethatthe EC certificate was issued on the basis of Article 8(3), opening
lines and under (g) of the Basic Regulation. i.e. for research or education. In orderto assess
whether the certificate was issued on the basis of the false premise that the conditions for
issuapce liad been met, the only relevant facts and circumstances are those that rvere already
present, but not yet known. when the EC certificate was issued. The Claimant put forward
iacts and circurnstances tliat were, according to the Clairnant, already present, but not yet
known, at the tirne of issuance. The fact is the Claimant assefted that, from the outset, Loro
Parque intended to breed the Orca and therefore had other intentions than the Dutch
authority, for whom it was logical that the Orca wor-rld only be used for research and
educatiónal purposes. According to the Claimaut, Loro Parque has indicated that it hoped the
Orca would become pregnant, and the Orca has since become pregnant. The Claimant also
assefted that the EC certificate was issued on the false premise that the Orca was still young.
It has now been shor.vn tliat this was not the case.

12.

This Court finds that the Defendant should have assessed the facts and circumstances
put forward in the context of Article 1l(2) of the Basic Regulation. The allegation thatthere
were plans from the start to breed the Orca, the fact that the Orca is currently pregnant and
the discovery that the Orca is older than she was believed to be at the time of her transfer to
Loro Parque were not previously up for discussion and did not form part of the proceedings
held before the Administrative Law Division of the Council of State (Afdeling
hesluursrechÍspruak yan de Raad van Síate, ALDCS), which issued a decision on 23 April
2014 (ECLI:NL:RVS:2014:1423). In its decision-making process on the Orca's well-being,
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the Defendant did briefly consider the possibility of the Orca being used for breeding
purposes and the fact that the Orca turns out to be older than she rvas believed to be. This
Court finds. however. that the Defendant should have assessed that in the context of the
allegation that it was the interrtion right frorn the staft to breed the Orca, instead of keeping
the Orca for research and education purposes. However. the Defendant failed to do this. The
Contested Decision is flarved in this respect. too. and tnust also be annulled with a view to
the principle of due care.

13.

This Court must now assess r.vhether the legal consequences of the

Contested

Decision can be upheld under Section S:72(3) opening words and under (a) of the General
Administrative Law Act. This Court finds that this is possible. and therefore finds the

following.

14.

The Claimant has not argued convincingly that the Orca was never intended to be
research and education purposes. but for breeding purposes only. The mere
argument that Loro Parque expressed its hopes for the Orca becoming pregnant is
insufficient reason to assulle that the Orca was intended to be used for breeding pulposes
right from the start. The same applies to the fact that the Orca is currently pregnant. This
Court considers that the intended use for research and education does not preclude the Orca
from becoming pregnant. This Coufi finds insufficient basis in the Claimant's submissions to
conclude that the Orca was intended for breeding purposes alone. Nor has it become
apparent that the Orca has not been used for research and education pulposes at all. With
respect to the Claimant's argurnent that the assumed age of the Orca was incorrect at the
time the EC certificate was issued. this Courl considers that it has not become evident that
the Orca's age played a decisive role in issuing the EC certificate. Therefore, this fact cannot

used for

lead to the decision being annulled. either.

15. With respect to the Clairnant's allegation that the Orca is being Lrsed for commercial
purposes in breach of the EC certificate. tliis Couft finds that the decision of the ALDCS of
23 April 2014 referred to above already considered that the fact that although Loro Parque
does carry out comrnercial activities this does not detract from the fact that Loro Parque also
carries out activities pertaining to research and education. The facts and circumstances
submitted by the Claimant in this regard rvere already knorvn at the tirne and cannot
therefore lead to the conclusion that there was a false premise as referred to in Article 1l(2)
of the Basic Regulation.
16.

With respect to the Claimant's submissions regarding the Orca's health and wellbeing. the Defendant has rightly taken the vierv that in the proceedings before the ALDCS,
rvlrich issued a decision on 23 April 2014.iÍ rvas already found that the health and well-being
of the Orca at Loro Parque was not under revierv and that proceedin-9s Inay be brought in
Spain if the Claimant believes that Loro Parque is rtot cornplying with the requisite
safeguards for the Orca's well-being.

17. Furlhennore, the Claimant subrnitted that the Defendant wrongly stated that Sectiort
80 of tlre Dutch Flora and Fauna AcI (Flora- en .faunaweÍ, DFFA) does not apply to the EC
certificate. On the basis of that Section. the Defendant should have investigated whether the
nerv facts give cause to revoke or arnend the granted exemption.

18. This ground for appeal does not succeed. The issuartce of the EC certificate lvas
based on the Basic Regulation. not on the DFFA. Therefore, the EC certificate cannot be
annulled on the basis of Section 80 DFFA.
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19.

As the material findings of the Contested Decision are correct on the basis of the
foregoing, the legal consequences of the annulled decision will be upheld.

20.

As this Court finds the appeal well-founded, this Couft orders the Defendant to pay
the Clairnant the court registry fees it lras incurred.

21.

This Court orders tlie Defendant to pay the costs of the proceedings incurred by the
Claimant. On the basis of the Legal Costs (Administrative Law) Decree, this Court sets these
costs at EUR 1002 for the legal assistance provided by a third party in a professional
capacity ( I point for the submission of the notice of appeal, I point for the appearance at the
hearing, with a value of EUR 501 for each point and a weighting factor of I ).

Decision
This Court:
- declares the appeal to be well-founded;
- annuls the Contested Decision;
- orders that the legal consequences of the Contested Decision

-

will

be upheld;

orders the Defendant to compensate the Claimant for the EUR 333

it has paid in

court

registry fees;

- orders tl-re Defendant to pay the Claimant's costs of the proceedings, up to the amount of
EUR 1002.

This decision was issued by R.J. Praamstra, president, and L.A. Banga and M.L' van
Emmerik, members, in the presence of A.M. Slierendrecht, clerk of tl-re court. The decision
was pronounced in public on 26 April20l8.

Isignature]
president

clerk of tlre court unable to sign

Copy sent to the parlies

on:

26 APR 2018

Remedy

An appeal againstthis decision may be lodged with the Administrative Law Division of the
Council of State within six weeks after the day it was sent. If an appeal is lodged, the
provisional reliefjudge of the appeal court rnay be requested to grant provisional relief or to
revoke or amend any provisional relief granted by this decision.
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registrar
Copy certified bY the
Isignaturel

l, Dorine Mathilde Antonie Stevens, residing in Utrecht, duly sworn as a translator for the English
language by the District Court of Midden-Nederland, Utrecht location, and listed under number
1,1745 in the Dutch Register of Sworn lnterpreters and translators (Register beëdigde tolken en
vertalers) of the Dutch Legal Aid Board (Raad voor Rechtsbijstand), the official register of sworn
translators and interpreters recognísed and approved by the Dutch Ministry of Justice, certify that
the foregoing document is a true and faithful translation of the Dutch source text, a copy of which
hereby attached.

Amsterdam, 3 May 20L8
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